Legal News

Immigration Obligations

Your District’s Responsibilities Vary Little Regarding Foreign Students

ince the events of

Septernber 11, 2001, for-

cign nationals have been
subjected to increased scrutiny.
MNew laws and regulations
place restrictions on immigra-
tion, particularly foreign
students.

The new laws atfect morc
than the 36 Texas school dis-
tricts that have a common bor-
der with Mexico. Administra-
tors and board members
statewide have questions about
the status of foreign students,
such as: “How does this new
emphasis on homeland sceun-
ty affect my district and its
responsibilities toward foreign
students?”

- The first of a two-part
series, this article discusses the
obligations of Texas school
districts toward foreign nation-
als who are hving in the
United States—those with
non-student visas and those
who are in undocumented
(“illegal™) status. The second
mstallment will address for-
eign nationals who have not
yet arrived in the United States
but seck entry on student
vigas.

District Raspensibility: Admisslon
A common question
regarding foreign nationals is
whether the district must pro-

vide an education to these stu-
dents, Az a general rule, dis-
triets must provide a (ree edu-
cation to all students residing
in the district, regardless of
their immigration status.'

Stated another way, a dis-
trict may not exclude a student
based solely on the student’s
illegal status.’

All siudents, Including
foreign nationals, must meet
slate eligibility requirements,
however. For example, Texas
law requires districts to admit
all persons who are older than
5 und younger thun 21 years of
age and who reside in the dis-
triet.* Accordingly, a district
may require a foreign student
o demonstrate age and resj-
dency on the same basis as
other students.

Similarly, the benefits of
the Foundation School
Program are not available to
students who have graduated
from high school.* Thus, a dis-
trict may exclude a foreign
student who has already
obtained a high school
diploma.

Unfortunately, it is not
always elear whether a degree
obtained by a foreign smdent
in his or her home country
equates to a high school diplo-
ma. This is a matter of local
interpretation, Districts should
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apply their local interpreta-
tions consistently to avoid
claims of unfairness or
diserimination,

Districts must also be
mindiul of state immunization
laws, Texas law prohibits a
district from admitting any
student unless: {1) the student
demonstrates that he or she
has received the required
immunizations;* (2) the stu-
dent demonstrates that he or
she has begun immunizations
{provisional admission); or (3)
the student documents an

exemption from the immuniza-
tion laws.® There is no general
exception to the immunization
requirements for foreign
nationals.”

Another frequent question
is whether the district must or
should report a student who
maintains undocumented or
illegal status. No law exists
requiring a district to report
undocumented students to the
Bureau of Citizenship and
Immigration Services (former-
ly the Immigration and
Naturalization Service) or to



any other federal authority, A
district should, however, notify
local law enforcement i’ any
student, including a forcign
national, fails to provide the
paperwork required by Texas
Jaw within 30 days of
enrollment.®

District Responsibility:
Post-Admission

Once a district admits a.
foreign student, the next ques-
tion is whether the districts
responsibilities toward the stu-
dent vary from the district’s
responsibilities wward other
stadents. No laws address this
particular subject, Thus, as a
general rule, districtls should
treat foreign students the same
as all other students.

Congress amended the
Family Educational Rights and
Privacy Act (FERPA) after
September 11, 2001, to require
school districts to provide cer-
tuin information regarding
non-itizens, on request, to
law enforcement officials.

Howcver, this amendment
applies only (o foreign nation-
als who hold student visas, 2Tt
does not apply to students who
are alrcady in the United
Stales on non-student visas or
who are here illegally.
Accordingly, districts should
apply the principals of FERPA
in determining whether to
telease education records of
illegal immigrants or those of
foreign nationals in the United
States on non-student visas.

As with any legal issue,
districts should not hesitate 1o
consult their local altomey
when questions arise regarding
foreign students. Districts may
also wish to consult attorneys
who specialize in immigration
law, as this can be a complex
and technical area."

The relationship hetween
foreign students and Texas
school districts can be mutual-
ly enriching, Districts benefit
from the diversity and cultural
perspective that fureign stu-

dents bong from their home
countries. The students, in
turn, learn aboul our society
and custons, taking that infor-
mation back to their home
country to share with others,
Keeping in mind the principles
outlined above, districts can
conlinue to make this experi-
ence rewarding for all,

Next month: A district’s ~
responsibilities regarding for-
eign nationals secking entry
under student visas. &

Plyler v. Doe, 457 S, 202 (1982); sor
alse Texas Education Agency To the
Administrutor Addressed |atter dated July
26, 2004,

el

"Tax. Educ. Code § 25.004(b).

“Tex, Educ. Code § 42,003(a). A student
who haa received a high school eguiva:
lency certificats is antitied to anroll on
the same basiz as & Student who has
not graduated fram high school, Tex.
Educ, Code § 20.087(h),

*Districta should contact the Taxas
Department of State Health Services for
guidance on approptiate documentation
of immunizations obtained |n foraign
colintrios.

*Tax, Educ. Code § 38.001; 25 Tex,
Admin. Code ch, 97.

*A fareign studant may, howaver, be st
tied to provigional admisaion if he or she
ie "homeless” as defingd by the
McKinnay-vVento Act, 25 Tex. Admin,
Code § 87.66,

*$ee Ten, Edue. Code § 265.002(a).

B US.C. § 1372,

"8 C.FR. § 214.1{h).

"The Texas Board of Legal Spacial-
ization (TBLS) ofers certfication in the
area of Immigration and Natlonality Law,
Certlfication is not required to practice In
any area but does reflect an atiomey's
gommitment and training in his or her
epecialty, A list of attorneys certifled in
Immigration and Nationatity Law is avalls
able at the TBLS Wab site:

www.tbls, orgyTiractory/AtiList.asp.

TASB Legal Services gratefully
acknowledges the editorial
assistance of Robert F,
Loughran. Loughran is a part-
ner in the Austin office of
Tindall & Foster, PC., and ix
certified in Immigration and
Nativnality Law by the Texas
Board of Legal Specialization,
Tindall & Foster, PC,, is one
of the nation's largest law

firms specializing in immigra-

tion law. The firm's Web site is
at www.tindallfoster.com,
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